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EMPLOYERS’  LIABILITY  AND  WORKMEN’S  COMPENSATION 

LAWS. 


By  J.  Walter  Lord. 

The  subject  which  I  shall  undertake  to  discuss  in  the  following  paper  is 
one  that  has  received  elaborate  consideration  in  this  country,  particularly  within 
the  past  three  years.  The  paper,  therefore,  does  not  reflect  any  original  thought 
on  the  part  of  the  writer,  but  is  rather  an  attempt  to  compress,  within  unobjec¬ 
tionable  limits,  the  conditions  out  of  which  the  movement  toward  the  enactment 
of  workmen’s  compensation  acts  in  this  country  has  developed,  and  the  constitu¬ 
tional  and  economic  questions  related  to  that  problem.  My  justification  for 
selecting  this  subject  is  not  so  much  that  these  questions  are  academically  novel 
and  interesting,  as  that  the  subject  is  itself  a  timely  one,  and  that  we  may  feel 
reasonably  assured  that  the  “law  of  negligence,”  in  cases  of  occupational  injuries, 
will  very  soon  be  superseded  generally  in  this  country,  as,  indeed,  it  has  been 
almost  everywhere  else,  by  the  “law  of  compensation.” 

It  is  a  somewhat  interesting  coincidence  that  contemporaneously  with  the 
decision  of  the  English  Court  of  Exchequer  in  Priestly  vs.  Fowler  (3  M.  &  W. 
1,  decided  in  1837) — the  case  which  is  considered  as  the  genesis  of  the  doctrines 
of  fellow-servant  and  assumption  of  risks — the  Kingdom  of  Prussia  took  the 
initial  step  in  the  recognition  of  the  principle  that  the  employer  should  be  held 
to  an  absolute  liability  in  the  case  of  occupational  injuries.  The  replacement, 
by  Prussia,  of  the  old  law  of  negligence  by  its  first  liability  law  of  November 
3,  1838,  relating  only  to  railway  employes,  was  doubtless  based  upon  the 
obvious  hazard  of  that  industry,  which  had  just  then  been  introduced  in  the 
country.  Had  there  been  presented  to  Lord  Abinger,  in  Priestly  vs.  Fowler, 
a  situation  where  the  employment  in  which  the  injury  occurred  was  intrinsically 
hazardous,  or  a  case  wherein  the  circumstances  of  the  injury  were  more  complex 
than  those  involved  in  the  extremely  simple  case  of  a  butcher’s  helper  injured 
through  the  carelessness  of  his  master’s  wagon  driver,  with  whom  he  customarily 
worked,  it  is  not  improbable  that  the  current  of  our  law  respecting  a  master’s 
liability  for  his  servant’s  injuries  might  have  been  changed.  However  that  may 
be,  it  is  of  some  interest  to  note,  that  from  these  contemporaneous  events  there 
has  developed  in  Germany  a  system  of  workmen’s  compensation  and  industrial 
insurance  which  gives  prompt  and  effectual  pecuniary  relief,  without  economic 
waste,  in  all  cases  of  occupational  injuries,  whilst  in  England  and  America, 
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through  rigorous  applications  of  the  doctrines  of  fellow-servant  and  assumed 
risks,  there  developed  a  situation  characterized  by  denial  of  pecuniary  relief  in 
the  great  majority  of  cases  of  industrial  accidents,  great  economic  waste  arising 
out  of  the  conduct  and  defense  of  damage  suits  and  resultant  antagonism  between 
employer  and  employe. 

The  present  movement  in  the  direction  of  workmen’s  compensation  laws 
has  proceeded  from  a  recognition  that  the  rules  of  law  governing  the  workmen’s 
remedy  for  injury  received  in  the  course  of  his  employment,  as  formulated  in 
the  safe  and  simple  industrial  conditions  of  the  early  nineteenth  century,  are  not 
adapted  to  the  hazardous  and  complex  conditions  of  modern  day  industry;  and 
it  derives  quite  as  much  of  its  strength  from  practical  considerations  as  from 
sentimental  humanitarianism. 

Employers’  Liability  Legislation. 

The  forerunners  of  the  present  movement  are  the  so-called  employers’ 
liability  laws,  abrogating  or  modifying  the  defense  of  fellow-servant  and,  in 
some  instances,  the  defense  of  assumption  of  risks.  As  early  as  1855  the  State 
of  Georgia  passed  a  law,  applicable  to  railroads  only,  abolishing  the  defense 
of  fellow-servant.  In  1872  the  State  of  Iowa  passed  a  similar  law;  and  the 
example  thus  set  was  followed  by  Kansas  in  1874,  and  Wisconsin  in  1875. 
The  first  statute  relating  to  all  employments  was  passed  in  England  in  1  880. 
That  act,  however,  did  not  abolish  these  defenses;  it  merely  modified  them. 
The  courts  of  England  had  gone  to  a  considerable  extent  in  the  application  of 
the  doctrines  of  fellow-servant  and  assumption  of  risks,  and  the  object  of  this 
law  was  to  restrict  the  scope  of  those  doctrines.  This  act  has  served  as  a  model 
for  Alabama  (1884),  Massachusetts  (1887),  Indiana  (1893),  New  York 
(1902),  Pennsylvania  (1907),  New  Jersey  (1909),  Vermont  (1910).  In 
addition  to  the  States  thus  enumerated,  other  States,  as  well  as  the  Federal 
Government,  have  passed  laws,  applicable  to  railroads  only,  abolishing  the 
defense  of  fellow-servant;  so  that  in  1910,  when  the  first  workmen’s  com¬ 
pensation  act  was  passed  in  this  country,  the  situation  on  this  side  of  the  water 
in  respect  of  employers’  liability  laws  was  as  follows:  Eight  jurisdictions  had 
laws  modifying,  but  not  entirely  abrogating,  the  defenses  of  fellow-servant  and 
assumption  of  risks  in  all  employments;  two  jurisdictions  had  abolished  the 
fellow-servant  defense  in  the  case  of  all  corporations,  and  one  (Colorado)  in 
the  case  of  all  employments;  fourteen  had  abolished  it,  but  only  in  the  case  of 
railroads,  and  three  had  modified  it  in  the  case  of  railroads. 

After  seventeen  years  of  experience  under  her  employers’  liability  law, 
England  decided  that  it  was  a  failure;  that  it  did  not  adequately  meet  the 
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conditions  of  modern  industry.  Indeed,  this  was  the  conservative  opinion  in 
the  early  nineties,  when,  in  a  memorandum  from  the  Home  office  to  the  Royal 
Commission  of  Labor  (1893),  which  bore  the  approval  of  Sir  Frederick 
Pollock,  we  find  it  said:  “The  truth  is  that  to  the  workman  litigation  under 
the  act  has  more  than  its  usual  terrors.  It  is  not  merely  that  litigation  is 
expensive,  and  that  he  is  a  poor  man  and  his  employer  comparatively  a  rich 
one,  it  is  that  when  a  workman  goes  to  law  with  his  employer  he,  as  it  were, 
declares  war  against  the  person  on  whom  his  future  probably  depends;  he  seeks 
to  compel  him!  by  legal  force  to  pay  money,  and  his  only  mode  of  doing  so  is 
the  odious  one  of  proving  that  his  employer  or  his  agents — his  own  fellow- 
servants — have  been  guilty  of  negligence.  Add  to  this  that  the  legal  proof  of 
such  negligence  is  often  extremely  difficult,  the  broad  result  is  that  a  legal 
claim  for  damages  only  answers  where  the  injury  is  very  great,  and  the  workman 
is  prepared  to  leave  his  master’s  services.”  (Report  of  Wainwright  Commission, 
New  York,  1910,  p.  40).  The  feeling  in  England  that  the  employers’  liability 
law  was  inadequate  culminated  in  1897,  in  her  first  workmen’s  compensation 
act,  which  was  limited  in  its  scope  to  what  were  deemed  hazardous  employments. 
The  act  was  extended  later  (1906)  so  as  to  embrace  all  occupations,  including 
even  domestic  service.  But  the  wisdom  of  this  extension,  in  the  light  of  experience 
under  the  act,  may  be  open  to  serious  question. 

There  is  no  reason  to  suppose  that  the  employers’  liability  laws  in  this 
country  have  been  any  more  effectual  than  the  one  in  England.  Those  which 
are  not  modelled  strictly  upon  the  English  Act,  but  which  abrogate  the  fellow- 
servant  defense,  are  limited,  in  the  main,  to  railroads;  and  this  is  only  one  of 
the  many  hazardous  industries  in  this  country.  It  is  conservatively  estimated 
that  the  number  of  industrial  accidents  resulting  in  death  in  this  country 
approximates  35,000  annually,  whilst  the  non-fatal  injuries  exceed  500,000. 
It  is,  of  course,  impossible  to  know  in  what  percentage  of  these  there  is  a 
substantial  recovery;  but  from  cases  studied  by  the  State  Commissions  of  New 
York  and  Wisconsin  (ibid,  p.  88,  et  seq.)  it  would  appear  that  in  not  more 
than  20  per  cent,  is  there  actually  litigation,  and  that  as  to  the  balance,  in  60 
per  cent,  of  the  cases  of  death,  and  in  a  like  percentage  of  the  cases  of 
non-fatal  injury,  the  claimant  has  received  either  nothing  at  all  or,  at  the  most, 
only  funeral  or  medical  expenses. 

Under  the  broadest  kind  of  an  employers’  liability  law  there  still  rests 
upon  the  injured  workman,  as  a  prerequisite  to  his  recovery,  the  burden  of 
proving  personal  negligence  on  the  part  of  some  one  as  the  proximate  cause  of 
injury.  Industrial  experts  tell  us  that  in  the  highly  developed  state  of  organized 
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industry  there  are,  in  the  case  of  accidents  not  due  entirely  to  the  dereliction  of 
the  workman  himself,  a  great  many  contributory  factors  in  the  chain  of 
causation,  which  are  either  in  the  nature  of  minor  personal  faults  or  referable 
to  what  are  commonly  known  as  “trade  risks” — a  risk  inevitably  attendant 
upon  the  prosecution  of  the  work,  and  in  respect  of  which  negligence,  in  the 
sense  of  moral  obliquity,  cannot  be  imputed  to  anyone.  It  is  undoubtedly  true 
that  in  a  very  few  cases  can  an  accident  be  said  to  be  due  exclusively  to  a 
trade  risk;  but,  on  the  other  hand,  particularly  in  hazardous  employments,  the 
trade  risk,  though  minor  faults  may  also  concur,  is  ordinarily  a  very  responsible 
factor  in  accident  causation.  This  consideration,  coupled  with  the  fact  that 
the  invariable  presence  of  the  trade  risk  and  the  involved  machinery  of  the 
modern  industrial  establishment,  unite  to  render  difficult  the  proof  of  personal 
faults  concurring  in  the  chain  of  causation,  is  the  primary  justification  for  the 
imposition  of  an  absolute  liability  upon  the  employer.  And  the  obligation, 
independently  of  fault,  to  compensate  the  injured  workman  is  the  principal 
feature  of  the  workman’s  compensation  act. 

The  other  feature  is  that  the  measure  of  indemnity  is  made  as  nearly  just 
and  automatic  as  is  possible.  One  of  the  defects  of  the  present  system,  as 
well  under  employers’  liability  statutes  as  under  the  common  law,  is  that  the 
quantum  of  damages  is  left  to  the  determination,  or,  rather,  conjecture,  of  a 
jury.  In  a  workman’s  compensation  act  the  indemnity  is,  to  a  large  extent, 
predetermined — the  standard  being  the  average  weekly  earnings  of  the  workman 
at  the  time  of  his  injury.  Upon  this  standard,  the  computation  of  indemnity 
is  rather  a  question  of  mathematics  than  of  prejudice,  sentiment  or  a  compromise 
verdict. 

One  of  the  particular  industrial  evils,  resulting  from  the  present  system, 
is  the  antagonism  that  is  necessarily  created  between  the  employer  and  employe 
when  the  injury  has  occurred.  The  doubt  surrounding  the  question  of  fault, 
the  extreme  divergence  of  individual  view  as  to  the  proper  amount  of  com¬ 
pensation,  tend  to  place  the  parties  in  immediate  hostility  to  each  other,  and 
to  furnish  a  strong  inducement  for  each  to  suppress  or  distort  the  facts  relative 
to  the  cause  of  the  injury,  and  thus  close  the  doors  to  scientific  investigation 
of  accident  causation  and  prevention.  By  eliminating  the  cause  of  hostility 
the  workman’s  compensation  act  is  calculated  to  promote  harmony  between 
capital  and  labor,  and  by  destroying  the  motive  to  distort  the  facts  relative  to 
the  cause  *of  an  injury,  a  serious  impediment  to  progress  along  the  line  of 
industrial  safety,  would,  in  all  probability,  be  removed. 
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Compensation  Acts. 


Having  thus  considered  the  objects  of  the  compensation  act,  let  us  address 
ourselves  to  the  methods,  as  proposed,  for  the  accomplishment  of  these  objects. 
Various  forms  of  workmen’s  compensation  acts,  some  of  which  have  been 
enacted  into  laws,  are  now  receiving  serious  consideration  in  this  country.  With 
regard  to  their  essential  points  of  difference,  it  may  be  said  that  they  are  divided, 
perpendicularly,  into  two  classes,  the  direct  and  the  indirect,  and,  horizontally, 
into  two  classes,  the  compulsory  and  the  elective. 

Taking  the  first  classification,  the  difference  between  the  direct  and  the 
indirect  is  this:  In  the  direct,  or,  as  it  is  sometimes  called,  the  simple  plan  of 
compensation,  the  obligation  to  indemnify  the  workman  rests  immediately  upon 
the  person  in  whose  employment  the  injury  occurred.  Under  the  indirect,  or 
state  insurance  plan,  employers  are  required  by  the  state  to  pay  an  annual  tax, 
graded  in  accordance  with  the  nature  of  the  industry,  and  proportioned  to  the 
payroll  of  the  particular  establishment.  When  the  injury  occurs,  the  workman 
is  paid  indemnity  out  of  this  fund — the  fund  being  administered  by  state  officials. 

Taking  the  second  classification,  the  difference  between  the  compulsory 
and  elective  is  this:  The  compulsory  imposes  an  absolute  obligation  upon  the 
employer  to  pay  the  compensation  in  the  one  case,  or  the  annual  tax  in  the  other. 
The  elective,  however,  formulates  a  plan  of  compensation,  and  then  seeks  to 
coerce  the  employer  into  accepting  it,  by  imposing  the  dreadful  alternative  of  a 
wide-open  liability  law;  that  is,  it  says  to  him,  “Unless  you  elect  to  come  under 
this  scheme,  you  may  not,  in  the  event  of  suit  for  damages,  avail  yourself  of 
the  following  defenses:  contributory  negligence,  assumption  of  risks  or  negligence 

of  fellow-servant.  Elective  laws  are  peculiar  to  this  country,  and  were  devised 

in  order  to  circumvent  the  difficulties  which,  it  is  supposed,  are  presented  by 

our  written  constitutions  to  the  enactment  of  a  compulsory  law.  In  March, 

1911,  the  New  York  Court  of  Appeals  held  that  a  compulsory  direct  com¬ 
pensation  act  was  unconstitutional,  because  the  imposition  of  liability  upon  the 
employer,  irrespective  of  his  negligence,  amounted  to  a  deprivation  of  his 
property  without  due  process  of  law  (Ives  vs.  South  Buffalo  Railway,  201 
N.  Y.,  271).  On  the  other  hand,  in  September  of  the  same  year  a  statute 
of  the  State  of  Washington,,  embodying  a  compulsory  indirect  or  state  insurance 
plan,  was  sustained  by  the  Supreme  Court  of  that  State  as  a  legitimate  exercise 
of  the  police  power,  the  court  expressly  disapproving  the  New  York  decision 
and  regarding  it  as  a  direct  authority  against  their  position  (The  People  ex  rel 

Davis-Smith  Company  vs.  State  Auditor  1  1  7  Pacific  1101).  In  1911  Nevada 
passed  a  direct  compulsory  act;  but  the  other  states  which  have  passed  com- 
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pensation  acts  have  preferred  to  avoid  the  constitutional  difficulties,  and  have 
enacted  elective  laws — either  direct  elective  laws  or  elective  laws  framed  on 
the  indirect  or  state  insurance  plan.  These  to  date  are  New  Jersey,  New 
Hampshire,  Wisconsin,  Illinois,  California,  Kansas,  Rhode  Island  and  Michigan, 
which  have  adopted  the  direct  method  of  compensation;  Ohio,  which  has 
adopted  substantially  the  indirect  plan;  and  Massachusetts,  where  the  employer, 
if  he  elects  to  come  into  the  plan,  must  insure  either  in  a  private  company  or 
in  an  employees’  insurance  association.  The  constitutionality  of  the  elective 
law  has  been  affirmed.  (Borgnis  vs.  Falk  Company,  147  Wisconsin  327; 
Opinion  of  Justices,  209  Mass.  607;  Yaple  vs.  Creamer,  85  Ohio  St.). 

Now,  a  word  in  regard  to  the  elective  law.  A  strong  objection  to  this 
form  of  enactment  is  that  it  is  not  true  legislation,  but  legislative  highwaymanship. 
“Get  into  the  plan,”  says  the  legislature  to  the  employer.  “If  you  don’t  I 
will  take  away  most  of  your  defenses  and  leave  you  to  the  tender  mercies  of  a 
jury,  who  will  penalize  you  with  their  verdict  for  not  doing  so.”  Though 
perhaps  they  successfully  evade  the  constitutional  objections  which  are  supposed 
to  inhere  in  compulsory  acts,  elective  acts  are  nevertheless  fundamentally  unsound. 
They  are  opposed  to  the  theory  of  legislation.  The  function  of  legislation  is 
to  prescribe  rules  of  conduct,  and  to  give  these  rules  uniform  application.  Here, 
the  legislature  declares  a  legislative  policy  which  is  deemed  to  be  wise  and 
expedient  in  the  light  of  industrial  conditions,  and  embodies  that  policy  in  a 
rule  of  conduct,  but  the  rule  becomes  operative  only  when  assented  to  by  the 
individual.  It  is  not  only  an  entirely  novel  and  anomalous  form  of  legislation, 
but  if  there  were  any  likelihood  of  the  permanency  of  elective  acts,  it  might 
prove  to  be  a  dangerous  precedent.  Elective  acts  cannot  be  considered  as 
anything  more  than  a  temporary  makeshift  in  the  progress  of  the  workmen’s 
compensation  movement.  Employers  have  not,  as  a  rule,  with  the  possible 
exception  of  New  Jersey,  availed  themselves  of  tbe  plan  of  compensation  so 
provided,  and  it  may  be  said  that  these  acts  have  failed  to  possess  the  coerciveness 
expected  of  them.  The  prevailing  opinion  is  that,  as  measures  of  reform,  they 
have  demonstrated  their  ineffectiveness,  that  they  possess  no  practical  advantages 
over  employers’  liability  acts,  and  that  anything  short  of  a  compulsory  law 
will  be  of  no  real  benefit.  This  trend  of  thought  is  reflected  in  the  action  of 
the  Federal  Commission,  appointed  to  draft  a  national  workmen’s  compensation 
act  applicable  to  interstate  railroads.  After  giving  due  consideration  to  the 
supposed  constitutional  difficulties,  the  Commission  has  recommended  a  compulsory 
act  embodying  the  direct  plan  of  compensation,  and  the  bill  as  submitted  by  it 
has  passed  the  Senate. 
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Being  thus  confronted  with  the  consideration  that  if  a  workmen’s  com¬ 
pensation  act  is  to  possess  any  real  merit  as  such,  it  must  first  of  all  be 
compulsory,  and  there  appearing  to  be  a  diversity  of  view,  reflected  in  the  laws 
already  passed,  as  to  which  method  of  compensation — the  direct  or  the  indirect — 
possesses  the  greater  merit,  it  becomes  of  some  interest  to  consider  the  constitutional 
questions  involved  in  a  compulsory  law,  and  to  weigh  the  relative  merits  of  these 
two  methods. 

Under  the  direct  method  there  is  imposed  upon  the  particular  employer 
an  obligation  to  compensate  the  workman  for  every  injury  “arising  out  of,  and 
in  the  course  of, .the  employment,”  irrespective  of  the  cause  of  the  injury,  save 
in  this  respect,  that  if  it  be  proved  the  injury  resulted  from  the  workman’s 
intoxication  or  from  his  deliberate  intention  to  cause  the  injury,  or  from  some 
breach  of  statutory  regulations,  no  compensation  is  payable.  The  act  may 
superimpose  this  obligation  upon  the  common  law  liability  of  the  employer  to 
respond  in  unliquidated  damages,  if  the  injury  were  caused  by  his  personal  fault, 
leaving  it  optional  with  the  workman,  after  the  injury,  to  accept  compensation 
or  to  sue  at  law;  or  the  act  may  make  the  remedy  of  compensation  exclusive 
of  all  others.  Having  regard  to  the  purpose  of  workmen’s  compensation  acts, 
the  exclusive  act  is  to  to  be  preferred.  The  alternative  remedy  in  tort  would 
make  the  employers’  obligation  uncertain,  and  would  appeal  too  strongly  to 
the  gambling  spirit  of  the  injured  workman.  Tbe  scale  of  compensation  is 
based  upon  the  earnings  of  the  workman  during  his  period  of  employment.  The 
particular  amount  of  compensation  in  non-fatal  cases,  depends  upon  whether 
total  or  only  partial  incapacity  for  work  results,  and  is  payable  in  weekly 
amounts  during  the  period  of  disability,  with  an  appropriate  limit,  say,  eight 
years.  In  case  of  his  death  the  particular  amount  of  compensation  is  conditioned 
upon  the  extent  to  which  his  survivors,  if  he  leaves  any,  were  dependent  upon 
his  earnings.  In  a  non-fatal  case  the  act  would  prescribe,  for  instance,  that 
during  total  incapacity  he  should  receive  50  per  cent,  of  his  average  weekly 
earnings,  but  in  no  case  more  than,  say,  ten  dollars  a  week.  In  case  of  partial 
incapacity  this  weekly  compensation  would  be  diminished  as  the  circumstances 
of  his  incapacity  warranted.  In  the  case  of  death,  if  his  survivors  were  wholly 
dependent  upon  his  earnings,  they  would  receive,  for  instance,  a  sum  equal  to, 
say,  two  hundred  times  his  average  weekly  earnings  during  his  term  of  employ¬ 
ment,  subject  to  a  maximum  of,  say,  $3,000. ~  If  his  survivors  were  only  partly 
dependent  upon  his  earnings,  then  this  sum  would  be  diminished  as  the  circum¬ 
stances  of  their  dependency  warranted.  If  he  left  no  dependents,  the  compen¬ 
sation  would  be  limited  to  medical  and  funeral  expenses.  Although  it  is  thus 
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attempted  to  make  the  scheme  of  compensation  as  nearly  just  and  automatic  as 
possible,  and  although  the  ingredient  of  employers’  fault  is  eliminnated,  questions 
would  be  likely  to  arise  within  the  scope  of  the  plan  as  so  defined.  Did  the 
injury  arise  out  of  and  in  the  course  of  the  employment?  Did  it  result  from 
intentional  misconduct  on  the  part  of  the  workman?  Is  the  incapacity  total  or 
only  partial?  If  partial,  how  much  compensation  would  be  just?  If  it  was 
originally  a  total  incapacity,  has  it  since  diminished?  Or  if  originally  partial, 
has  it  since  increased?  The  act  should  seek  to  encourage  the  adjustment  of 
these  disputes  in  the  first  instance,  by  agreement  between  the  parties,  and,  failing 
that,  by  submission  to  a  disinterested  arbitrator  selected  by  the  parties  or  an 
adjuster  appointed  by  the  court,  the  decision  of  either  to  be  subject  to  review 
by  a  court  or  jury  upon  the  application  of  either  party.  The  Federal  bill  adopts 
this  procedure,  and  provides  for  the  appointment  of  an  adjuster  for  each  judicial 
district,  to  whom,  in  the  first  instance,  disputes  are  to  be  submitted. 

The  State  Insurance  plan  is  best  exemplified  in  the  Session  Laws  of  the 
State  of  Washington  for  1911,  Chapter  74.  The  salient  features  of  that 
act  are  these:  The  act  first  declares  itself  to  be  an  exercise  of  the  police  power; 
it  then  enumerates  the  various  industries  in  the  state  which  are  deemed  to  be 
hazardous,  classifies  these  industries,  and  imposes  an  annual  tax  upon  the 
employers  therein  for  the  maintenance  of  an  industrial  insurance  fund.  This 
tax  takes  the  form  of  a  percentage  of  the  particular  employer’s  payroll,  and 
the  percentages  range,  over  the  list  of  classified  industries,  from  1 0  per  cent, 
in  the  case  of  powder  works  to  1  ^2  per  cent,  in  the  least  hazardous.  The 
act  provides  for  the  administration  of  the  fund  by  an  industrial  insurance 
department,  consisting  of  three  commissioners;  provides  for  compensation  to  the 
workman,  in  the  event  of  occupational  injury,  unless  the  injury  be  due  to  his 
intentional  misconduct;  this  compensation  takes  the  form  of  periodic  payments 
by  the  commission  during  the  period  of  disability,  somewhat  in  the  nature  of 
the  payments  to  which  I  have  just  alluded  under  the  direct  method.  Periodic 
payments  are  also  made  to  the  dependents  in  the  case  of  death,  but  these  may 
be  commuted  by  the  payment  of  a  lump  sum.  The  act  also  provides  for  a 
court  review  of  any  decision  of  the  commissioners. 

From  this  outline  of  the  two  methods  of  compensation,  as  now  proposed, 
it  is  interesting  to  observe  a  fundamental  difference  in  the  principle  involved. 
The  direct  method  is  the  more  logical  development  of  our  common  law,  and 
is  constructed  upon  the  idea  of  individualism.  The  indirect  is  constructed  upon 
the  idea  of  collectiveism,  and  in  that  respect  it  is  socialistic  in  its  conception. 
The  direct  is  a  system  of  compensation,  pure  and  simple.  The  indirect  partakes 
more  of  the  nature  of  poor  relief  than  of  compensation. 
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Constitutionality  of  the  Compulsory  Act. 

Now,  what  are  the  constitutional  questions  presented  in  the  case  of  a 
compulsory  act?  The  principal  ones  are  these:  (a)  Does  the  imposition  of 
a  liability  in  the  absence  of  negligence  amount  to  a  deprivation  of  property 
without  due  process  of  law?  (b)  In  the  case  of  an  exclusive  act,  does  the 
abolition  of  the  workman’s  common  law  remedy  in  liquidated  damages  for 
employer’s  negligence  violate  this  or  kindred  constitutional  provisions?  (c)  If 
amounting  to  a  deprivation  of  property,  may  these  acts,  nevertheless,  be  sustained 
as  a  legitimate  exercise  of  the  police  power?  There  are  other  constitutional 
questions  which  must  be  considered  in  the  drafting  of  compensation  acts,  such  as, 
for  instance,  the  question  of  trial  by  jury  and  the  guarantee  as  to  the  equal 
protection  of  the  laws;  but  the  ones  I  have  enumerated  are  the  fundamental  and 
basic  questions,  and  I  shall  limit  my  discussion  to  these. 

(a)  First,  then,  does  the  imposition  of  a  liability  upon  the  employer, 
irrespective  of  his  negligence  or  the  personal  negligence  of  his  agents,  amount 
to  a  deprivation  of  his  property,  within  the  meaning  of  the  prohibition,  common 
to  the  Federal  and  all  State  Constitutions,  that  one  may  not  be  deprived  of 
“life,  liberty  or  property  without  due  process  of  law,’’  or,  as  synonymously 
phrased  in  the  Maryland  Constitution  (Declaration  of  Rights,  Article  23), 
“except  by  the  law  of  the  land?’’ 

Independently  of  the  police  power,  the  legislature  has  the  reserved  power, 
in  the  exercise  of  its  wisdom  and  discretion,  to  regulate  rules  of  conduct,  and 
to  adjust  and  readjust  rights  and  duties  arising  in  the  social  relations.  Within 
the  limitations  placed  by  the  written  Constitution  upon  its  exercise,  this  power 
is  supreme.  It  is  repeatedly  exercised  by  legislatures  to  amend  and  repeal  the 
rules  of  the  common  law,  and  could,  therefore,  with  equal  propriety  be  exercised 
to  amend  or  repeal  the  rule  of  the  common  law  relating  to  employers’  liability 
unless  prohibited  by  some  constitutional  limitation.  Is  the  exercise  of  this  power 
in  such  a  manner  prohibited  by  the  limitation  to  which  I  have  just  alluded? 
The  New  York  Court  of  Appeals,  in  the  Ives  case,  says  that  it  is,  because,  to 
state,  in  the  court’s  own  language,  the  proposition  upon  which  its  view  is  rested: 
“When  our  Constitutions  were  adopted  it  was  the  law  of  the  land  that  no 
man  who  was  without  fault  or  negligence  could  be  held  liable  in  damages  for 
injuries  sustained  by  another.” 

It  is  entirely  true  that  due  process  of  law  means  in  accordance  with  the 
law  of  the  land  at  the  time  our  Constitutions  were  adopted;  but  when  the  court 
says  that,  under  the  law  of  the  land,  no  man  who  was  without  fault  or 
negligence  could  be  held  liable  in  damages  for  injuries  sustained  by  another, 
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the  court  undoubtedly  misconceived  the  scope  and  meaning  of  the  phrase — 
‘‘the  law  of  the  land.”  In  applying  that  standard  to  legislative  enactments 
we  are  presented  with  two  very  opposite  considerations.  On  the  one  hand,  to 
quote  the  words  of  Daniel  Webster  in  the  Dartmouth  College  case,  ‘‘everything 
which  may  pass  under  the  form  of  an  enactment  is  not  to  be  considered  the 
law  of  the  land,”  and  on  the  other,  it  is  self-evident  that  the  constitutional 
limitation  respecting  due  process  of  law  was  not  intended  to  put  the  legislature 
in  a  straight  jacket,  so  that  it  might  effect  no  repeal  nor  amendment  of  the  rules 
of  law  as  they  existed  when  our  Constitutions  were  adopted.  In  determining 
whether  a  statutory  modification  of  the  common  law  contravenes  the  due  process 
clause,  the  oft-quoted  language  of  Mr.  Justice  Johnson,  of  the  Supreme  Court 
of  the  United  States,  in  Bank  of  Columbia  vs.  Okeley  (2  Wheaton  244), 
is  very  much  in  point.  He  says:  ‘‘As  to  the  words  from  the  Magna  Charta, 
incorporated  in  the  Constitution  of  Maryland,  after  volumes  spoken  and  written 
with  a  view  to  their  exposition,  the  good  sense  of  mankind  has  at  length  settled 
down  to  this — that  they  were  intended  to  secure  the  individual  from  the  arbitrary 
exercise  of  the  powers  of  government,  unrestrained  by  the  established  principles 
of  private  rights  and  distributive  justice.”  Referring  to  this  constitutional 
limitation.  Judge  Alvey  says  (Rock  Hill  College  vs.  Jones,  47  Md.  18): 
“But  a  right  to  be  within  its  protection  must  be  a  vested  right.  It  must  be 
something  more  than  a  mere  expectation  based  upon  the  anticipated  continuance 
of  the  existing  law.”  Chief  Justice  Waite  in  Munn  vs.  Illinois  (94  U.  S.  1  34) 
uses  the  following  language,  which  is  most  appropriate  to  the  point  now  under 
consideration,  and  which  has  been  reaffirmed  time  and  again  by  the  United 
States  Supreme  Court:  ‘‘A  person  has  no  property,  no  vested  interest  in  any 
rule  of  the  common  law.  That  is  only  one  of  the  forms  of  municipal  law,  and 
is  nd  more  sacred  than  any  other.  Rights  of  property  which  have  been  created 
by  the  common  law  cannot  be  taken  away  without  due  process,  but  the  law 
itself,  as  a  rule  of  conduct,  may  be  changed  at  the  will  of  any  legislature  unless 
prevented  by  constitutional  limitations.  Indeed,  the  great  office  of  statutes 
is  to  remedy  defects  in  the  common  law  as  they  are  developed,  and  to  adapt 
it  to  the  changes  of  time  and  circumstances.” 

It  would  seem,  therefore,  that  when  we  are  to  determine  whether  the 
constitutional  limitation  in  question  is  transgressed  by  a  statutory  modification 
or  repeal  of  an  existing  rule  of  liability  under  the  common  law,  our  concern 
should  be  whether  the  alteration  isi  arbitrary,  in  that  it  violates  the  fundamental 
principle  of  our  jurisprudence,  upon  which  the  pre-existing  rule  of  liability  rests. 
A  statute  which  undertook  to  so  modify  the  law  of  contract  as  to  require  a  man 
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to  pay  his  neighbor’s  debts  would  conceivably  be  unconstitutional ;  similarly 
would  a  statute  which  undertook  to  change  the  law  of  tort  by  making  one 
employer  directly  liable,  independently  of  his  causal  connection,  to  compensate 
the  workman  of  another  employer  for  injuries  received.  These  would  be 
arbitrary.  How  about  a  statute  making  an  employer  liable  to  compensate  for 
injuries  to  his  own  workman,  due  not  to  the  negligence  or  fault  of  the  employer 
or  that  of  his  agents,  but  arising  out  of,  and  in  the  course  of,  a  hazardous 
employment?  Is  that  arbitrary?  Does  that  violate  the  principle  upon  which 
the  rule  of  liability  for  negligence  rests?  In  saying  that  it  was  the  law  of  the 
land  that  no  man  who  was  without  fault  or  negligence  could  be  held  liable  in 
damages  for  injuries  sustained  by  another,  the  New  York  Court  of  Appeals 
obviously  confused  a  rule  of  negligence  with  a  principle  of  tort  liability,  and 
accorded  to  the  employer  a  vested  right  in  the  former.  As  the  law  of  the  land 
has  reference  not  to  the  mere  rules  of  law  in  particular  cases,  but  to  the 
fundamental  principles  of  liability,  it  is  not  true  that,  at  the  time  our  Constitutions 
were  adopted,  it  was  the  law  of  the  land  that  no  man  who  was  without  fault 
or  negligence  could  be  held  liable  in  damages  for  injuries  sustained  by  another. 
Liability  for  personal  injuries  sustained  by  another  is  not  predicated  fundamentally 
upon  fault  or  negligence,  but  rather  upon  the  question  whether  the  individual 
to  be  charged  with  liability  is  such  a  factor  in  the  chain  of  causation  as  that 
he  may  be  deemed  to  have  had  a  responsible  connection  with  the  injury;  and 
if  the  instrumentality  through  which  the  injury  is  caused  be  conducted  primarily 
for  the  benefit  of  the  individual,  he.  has  that  responsible  connection  with  the 
injury,  and  it  is  not  arbitrary,  but  reasonable  and  just,  if  he  be  made  to  indemnify 
the  injured  person.  Numerous  instances  of  liability  at  common  law  illustrate 
that  the  principle  of  tort  liability  is  related  to  these  considerations,  rather  than 
to  the  concept  of  fault  on  the  part  of  the  individual  charged.  Take,  for 
instance,  the  liability  of  a  shipowner  for  the  care  and  maintenance  of  disabled 
seamen.  The  rule  of  personal  liability  embodied  in  the  maxim  qui  facit  per 
alium  facit  per  se  rests  not  upon  a  notion  of  actual  fault  on  the  part  of  the 
individual  charged  with  liability,  but  upon  the  reasonable  imputation  of  fault 
arising  out  of  his  responsible  connection  with. the  instrumentality  through  which 
the  injury  was  caused.  The  rule  of  respondent  superior  rests  upon  even 
broader  considerations  of  justice;  it  is  directly  opposed  to  the  concept  of  fault, 
either  actual  or  imputed,  upon  the  part  of  the  principal,  for  it  is  applied  to 
cases  where  he  actually  disapproved  or  forbade  the  act  which  caused  the 
injury.  The  rule  embodied  in  the  maxim  sic  utere  tuo  ut  alienum  non  laedas , 
requiring  the  owner  of  a  dangerous,  but  lawful,  contrivance  to  operate  it  at 
his  peril,  is  but  a  further  illustration  of  the  fact  that,  under  the  law  of  the  land, 
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liability  for  injuries  to  another  is  not  necessarily  related  to  fault  or  negligence. 

The  same  is  true,  in  a  measure,  of  the  doctrine  of  res  ipsa  loquitur ,  under 
which  a  person  for  whose  benefit  an  undertaking  likely  to  cause  injury  is 
conducted,  may  be  held  liable  for  the  consequences  thereof,  even  though  the 
undertaking  be  conducted  by  an  independent  contractor. 

Mainly  upon  these  considerations  the  Supreme  Court  of  the  United  States 
has  recognized  and  applied  the  doctrine  that  a  state  legislature  may  impose  a 
liability  without  fault.  In  the  case  of  Railroad  Company  vs.  Matthews,  ( 1  65 
U.  S.  9),  the  court  sustained  a  statute  imposing  upon  railroad  companies  an 
absolute  liability  for  loss  resulting  from  fires  from  their  engines.  In  the  case 
of  Clark  vs.  Russell  (97  Fed.  900)  the  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit  applied  the  same  doctrine  to  a  statute  of  Nebraska  imposing 
liability  upon  railroad  companies  for  all  physical  injuries  to  passengers  unless 
due  to  the  criminal  negligence  of  the  passenger  himself.  In  a  case  involving  the 
validity  of  the  same  statute,  Chicago  Railroad  vs.  Zernecke  (183  U.  S.  582) 
the  Supreme  Court  of  the  United  States  discussed  at  length  the  right  of  a 
legislature  to  impose  such  a  liability,  irrespective  of  fault,  and  reaffirmed  that 
rule  of  constitutional  law,  but  sustained  the  particular  statute  on  other  grounds. 

It  would  seem  to  follow,  therefore,  both  on  reason  and  authority,  that 
there  is  nothing  arbitrary,  nothing  violative  of  vested  rights,  nothing  in  contra¬ 
vention  of  the  law  of  the  land  for  a  state  legislature  to  impose  upon  employers 
engaged  in  occupations  which  experience  fairly  demonstrates  are  intrinsically 
hazardous,  a  liability,  irrespective  of  the  employer’s  negligence,  to  compensate 
his  workmen  for  occupational  injuries;  and  that  such  a  law  may  be  sustained, 
independently  of  the  police  power.  But  it  would  seem  to  follow  that  such  a 
law  must  be  one  of  direct  liability,  and  that  the  taxation  of  employers  generally 
to  maintain  a  state  insurance  fund  involving  as  it  does,  the  taking  of  the  property 
of  one  employer  to  pay  the  obligations  of  another  for  injuries  with  which  the 
former  has  no  responsible  connection,  can  be  sustained,  if  at  all,  only  as  a 
legitimate  exercise  of  the  police  power. 

(b)  When  we  come  to  the  question  as  to  whether  a  compensation  act 
may  be  made  exclusive;  that  is,  whether  the  workman’s  common  law  remedy  in 
tort  for  the  employer’s  negligence  may  be  abrogated,  it  would  seem,  on  first 
impression,  that  the  observations  heretofore  made  with  respect  to  the  power  of 
the  legislature  to  repeal  a  rule  of  negligence  would  apply  with  equal  force. 
If  the  legislature  may  abolish  a  defense  based  upon  a  rule  of  negligence,  may 
it  not  also  abolish  a  right  of  action  arising  out  of  negligence?  If  the  employer 
has  no  vested  right  in  a  rule  of  negligence,  has  the  employe  a  vested  right  in  a 
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common  law  cause  of  action  for  negligence  which  has  not  yet  accrued?  1  he 
Supreme  Court  of  the  United  States  has  answered  this  in  the  negative  by 
sustaining  a  statute  of  Pennsylvania  which,  in  substance,  abolished  a  common 
law  right  of  action  for  personal  injury  arising  out  of  another’s  negligence.  The 
court  said  that  “If  it  be  conceded  that  the  plaintiff  in  error  could  have  recovered 
but  for  the  statute,  it  does  not  follow  that  the  Legislature  of  Pennsylvania  in 
preventing  a  recovery  took  away  a  vested  right  or  a  right  of  property.  As  the 
accident  from  which  the  cause  of  action  is  asserted  to  have  arisen  occurred 
long  after  the  passage  of  the  statute,  it  is  difficult  to  grasp  the  contention  that 
the  statute  deprived  the  plaintiff  in  error  of  the  rights  just  stated”  (Martin  vs. 
Pittsburg  &  C.  R.  Co.,  203  U.  S.  284,  293).  See  also  views  of  Mr.  Justice 
Holmes  in  Atchison  &  C.  R.  R.  vs.  Sowers  213,  U.  S.  55,  and  Sawyer  vs. 
El  Paso  &  C.  R.  Co.  (Texas)  108  S.  W.  719.  Upon  the  views  thus 
expressed  the  Federal  Commission  has  recommended  an  exclusive  compensation 
act  for  railroads. 

With  reference  to  the  law  of  the  land,  however,  it  cannot  be  said  that  the 
right  of  action  for  personal  injuries  arising  from  the  negligence  of  another  rests 
upon  exactly  the  same  considerations  as  the  defense  of  non-liability  except  for 
negligence.  There  may,  as  we  have  seen,  be  cases  in  the  common  law  of  tort 
liability  for  personal  injury,  independently  of  negligence;  but,  on  the  other 
hand,  does  the  common  law  afford  any  illustrations  where  there  is  no  right  of 
action  for  personal  injury  directly  caused  by  the  intentional  misconduct,  fault 
or  moral  obliquity  of  another,  if  he  be  sui  juris?  In  point  of  principle,  the 
abolition  of  the  workman’s  common  law  remedy,  without  more,  might  conceivably 
be  open  to  the  objection  that  it  is  “an  arbitrary  exercise  of  the  powers  of 
government  unrestrained  by  the  established  principles  0f  *  *  *  *  distributive 
justice;”  but  if,  at  the  same  time,  he  is  given,  in  lieu  thereof,  the  benefit  of  a 
plan  of  compensation  which,  under  existing  conditions,  fully  accords  with  the 
notion  of  distributive  justice,  the  objection  would  seem  to  fade  away. 

This  question  would,  perhaps,  be  rendered  more  difficult  in  Maryland 
because  of  the  further  provision  in  our  Declaration  of  Rights  (Art.  1 9)  : 
“That  every  man  for  any  injury  done  him  in  his  person  or  property  ought  to 
have  remedy  by  the  course  of  the  Law  of  the  Land,  and  ought  to  have  justice 
and  right,  freely  without  sale,  fully  without  any  denial,  and  speedily  without 
delay,  according  to  the  Law  of  the  Land.”  Would  the  remedy  under  a  plan 
of  compensation  be  a  remedy  within  the  contemplation  of  this  provision?  It  is 
not  a  remedy  which  was  known  to  the  common  law.  It  is  a  brand  new  remedy 
created  by  statute,  which  logic  and  experience  demonstrate  is  more  suited  to 
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our  modern  conditions,  and  more  promotive  of  average  justice.  The  constitu¬ 
tional  provision  does  not  in  terms  guarantee  the  continuance  of  common  law 
remedies,  but  says  that  a  man  “ought  to  have  remedy  by  the  course  of  the 
Law  of  the  Land,”  and  “ought  to  have  justice  and  right  *  *  *  *  according 
to  the  Law  of  the  Land.”  Was  it  intended  by  these  words  to  perpetuate  all 
pre-existing  common  law  remedies?  As  we  have  observed,  the  law  of  the  land 
does  not  necessarily  mean  the  rules  of  the  common  law,  but  rather  the  abstract 
principles  of  justice,  which  find  their  concrete  expression  in  these  rules.  May 
it  not  be  fairly  argued,  then,  upon  the  same  considerations  that  the  due  process 
of  law  clause  is  construed,  that  the  purpose  of  this  provision  was  to  preclude 
such  arbitrary  action  as  the  virtual  denial  of  redress  for  injuries?  And  if  a 
pre-existing  common  law  remedy  be  modified  by  the  substitution  of  a  substantial 
and  adequate  remedy,  which  may  reasonably  be  said,  in  the  interests  of 
distributive  justice,  to  be  more  suited  to  our  changed  conditions,  and  if  the 
individual  be  allowed  his  day  in  court  for  the  enforcement  of  that  remedy,  is 
that  such  arbitrary  action  as  would  contravene  the  spirit  and  intent  of  this 
Declaration  of  Right?  In  states  where  a  similar  provision,  embodied  in  the 
Constitution  itself,  embraced  also  injuries  to  reputation  or  character,  the  question 
has  been  presented  to  the  constitutionality  of  a  statute  which,  under  certain 
circumstances,  limited  the  remedy  in  a  libel  suit  to  damages  to  property  rights — 
thus  eliminating  damages  to  reputation — and  there  are  conflicting  decisions  as 
to  the  validity  of  such  a  statute  (Parker  vs.  Detroit  Free  Press,  72  Mich.  56; 
Allen  vs.  Pioneer  Press,  40  Minn.  117;  Hanson  vs.  Krechtril,  68  Kansas 
670).  In  these  cases  the  statute  abridged  the  remedy  at  common  law,  but  it 
did  so  by  abolishing  that  part  of  it  which  related  to  injuries  to  reputation,  and 
in  respect  of  such  injuries  (a  remedy  for  which  was  guaranteed  by  the  Con¬ 
stitution)  the  legislature  gave  no  equivalent  remedy.  The  workman’s  com¬ 
pensation  act,  however,  proposes  to  substitute  for  the  narrower  remedy  based 
upon  negligence  the  broader  remedy  of  compensation  for  all  occupational  injuries 
— a  remedy  which  is  more  just,  more  appropriate  and,  in  the  light  of  experience 
in  England,  where,  in  death  cases,  the  average  compensation  awards  has 
exceeded  the  average  damages  recovered  under  the  alternative  remedy  in  tort, 
it  is  a  remedy  of  more  actual  value  to  the  workman.  (Report  of  Federal 
Commission  on  Workmen’s  Compensation,  p.  102). 

(c)  We  have  thus  far  regarded  the  compulsory  act  without  reference 
to  the  police  power.  Let  us  now  consider  whether  the  compulsory  act  in 
either  form — direct  or  indirect — has  any  substantial  basis  as  a  legitimate 
exercise  of  the  police  power,  and  if  so,  which  of  these  two  methods  has  the 
stronger  claim  on  our  consideration  in  that  respect. 
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There  can  be  no  doubt  that  the  police  power  of  the  state  survived  the 
constitutional  limitations  which  we  have  thus  far  discussed.  “That  a  state,  in 
the  bona  fide  exercise  of  its  police  power  may  interfere  with  private  property, 
and  even  order  its  destruction,  is  as  well  settled  as  any  legislative  power  can 
be.”  So  says  the  Supreme  Court  of  the  United  States,  accompanying  its 
statement  of  the  proposition  with  numerous  concrete  illustrations  (Sentell  vs. 
Orleans  and  C.  R.  Co.  166,  U.  S.  698). 

In  the  Ives  case  (supra)  the  New  York  Court  of  Appeals,  having  a 
direct  liability  act  before  it,  says  that  such  an  act  cannot  be  justified  under 
the  police  power,  because  “it  does  nothing  to  conserve  the  health,  safety  or 
morals  of  the  employes,  and  it  imposes  upon  the  employer  no  new  or  affirmative 
duties  or  responsibilities  in  the  conduct  of  his  business.  Its  sole  purpose  is  to 
make  him  liable  for  injuries  which  may  be  sustained  wholly  without  his  fault 
*  *  #  #  ”  Qn  0ther  hand,  the  Supreme  Court  of  Washington  rested 
the  validity  of  the  Insurance  Act  of  that  State  upon  the  police  power. 

The  scope  of  the  police  power  has  never  been  susceptible  of  accurate 
definition.  The  views  of  various  courts  have  ranged  from  the  narrow  definition 
that  the  enactment  must  be  directly  related  to  the  public  health,  safety  or  morals, 
to  the  recently  expressed  view  of  Mr.  Justice  Holmes  (Noble  State  Bank  vs. 
Haskell,  219  U.  S.  104,  111)  that  “It  may  be  put  forth  in  aid  of  what  is 
sanctioned  by  usage  or  held  by  prevailing  morality  to  be  greatly  and  immediately 
necessary  to  the  public  welfare.”  An  undoubted  attribute  of  compensation  acts 
is  that  they  would  have  a  tendency  to  alleviate  material  suffering  and  to  prevent 
pauperism.  But  it  is  doubtful  whether  this  is  a  sufficient  consideration  upon 
which  to  justify  them  as  a  legitimate  exercise  of  governmental  powers.  (See 
opinion  late  Justice  Brewer  while  sitting  on  Supreme  Court  of  Kansas  in 
State  vs.  Owaskee  Township,  14  Kansas  418;  also  Lowell  vs.  Boston,  111 
Mass.  454.  Cf.  North  Dakota  vs.  Nelson  County  1  N.  D.  89).  The  court 
in  the  Washington  case  alludes  to  the  fact  that  under  the  common  law  the 
losses  arising  from  occupational  accidents  “have  been  borne  by  the  injured 
workmen  themselves,  by  their  dependents  or  by  the  state  at  large,”  and  imputes 
to  the  legislature,  in  enacting  the  law,  a  belief  “that  they  should  be  borne  by 
the  industries  causing  them,  or,  perhaps  more  accurately,  by  the  consumers  of 
the  products  of  those  industries.”  “That  the  principle  thus  sought  to  be  put 
into  effect,”  continues  the  court,  “is  economically,  sociologically  and  morally 
sound  we  think  must  be  conceded  *  *  *  *  Indeed,  so  universal  is  the  sentiment 
that  to  assert  the  contrary  is  to  turn  the  face  against  the  enlightened  opinion  of 
mankind.” 
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To  thus  determine  the  scope  of  the  police  power  may  seem  to  conservatives 
a  rather  advanced  position  to  take,  and  though  we  ought  not  shut  our  eyes 
to  economic,  sociological  and  moral  considerations  (there  is  a  seeming  tendency 
in  courts  to  attach  great  importance  to  these  in  determining  the  validity  of 
acts  related  to  social  betterment),  their  application  in  the  determination  of 
constitutional  questions,  unless  analyzed  with  finer  discrimination  than  was 
exhibited  by  the  Washington  Court,  is  likely  to  create  dangerous  precedents. 
Be  that  as  it  may,  however,  all  that  was  observed  in  respect  of  the  Washington 
act  applies  with  equal  truth  to  a  direct  liability  act;  and  the  latter  possesses  an 
additional  attribute  which  gives  it  greater  claim  upon  our  consideration  as  an 
exercise  of  the  police  power.  The  imposition  of  direct  liability  upon  the  employer, 
incidentally,  but  much  more  effectually,  accomplishes  the  same  results  as  factory 
regulations.  Inasmuch  as  the  burden  of  compensation  falls  directly  upon  the 
individual  employer,  there  is  an  active  inducement  for  him  to  adopt  every  measure 
of  safety,  in  order  to  minimize  the  likelihood  of  injury  to  his  workmen.  Results 
under  the  English  Compensation  Act  of  1897  seem  to  demonstrate  that  this  is 
true  in  practice.  Does  this  attribute  of-  the  direct  liability  method  applied  to 
dangerous  trades  bring  it  within  the  purview  of  the  police  power?  Undoubtedly 
factory  regulations  designed  to  conserve  the  safety  of  employes  by  reducing  the 
number  of  injuries  may  be  justified  under  the  police  power.  Does  it  make 
any  substantial  difference  that  instead  of  imposing  specific  duties  upon  employers, 
and  a  civil  liability  or  criminal  penalty  for  violation  of  those  duties,  the 
legislature  uses  an  indirect  method  to  accomplish  the  same  result?  The  language 
of  the  Supreme  Court  of  the  United  States  in  Atchison  Railroad  vs.  Matthews 
(174  U.  S.  96,  102)  seems  very  much  in  point.  The  court,  in  passing  upon 
the  validity  of  a  Kansas  statute  which  imposed  upon  railroad  companies  an 
absolute  liability  in  cases  of  fire  communicated  by  their  engines,  says:  “If,  in 
order  to  accomplish  a  given  beneficial  result — a  result  which  depends  on  the 
action  of  a  corporation,  the  legislature  has  the  power  to  prescribe  a  specific 
duty  and  punish  a  failure  to  comply  therewith  by  a  penalty,  either  double 
damages  or  attorney’s  fees,  has  it  not  equal  power  to  prescribe  the  same  penalty 
for  failing  to  accomplish  the  same  result,  leaving  to  the  corporation  the  selection 
of  the  means  it  deems  best  therefor?  Does  the  power  of  the  legislature  depend 
on  the  method  it  pursues  to  accomplish  the  result?” 

The  contrast  between  the  opinion  of  the  New  York  Court  of  Appeals 
and  that  of  the  Supreme  Court  of  Washington  is  interesting,  because  it  denotes 
the  extreme  conservatism  of  the  one  and  the  rather  advanced  views  of  the  other. 
Upon  the  whole,  it  would  seem  that,  in  the  aspect  of  constitutionality,  the 


statute  which  the  New  York  Court  declared  invalid  is  supported  by  weightier 
considerations  than  the  one  which  the  Washington  Court  sustained;  and  the 
same  is  true  as  regards  its  economic  and  political  aspects.  These  I  shall  refer 
to  only  in  the  most  general  manner. 

As  we  have  observed,  a  direct  liability  law  has  a  regulative  effect,  a 
tendency  to  minimize  accidents,  a  result  which  cannot  be  predicated  of  a  system 
which  imposes  the  burden  of  compensation,  primarily,  not  upon  the  employer 
himself,  but  upon  a  state  fund  maintained  by  a  general  tax — a  system  which  in 
reality  subsidizes  the  carelessly  conducted  concerns  at  the  expense  of  their  more 
efficient  competitors.  Furthermore,  the  administration  of  relief  by  the  public 
authorities  is  more  likely,  either  through  good  nature,  undue  sympathy  or  the 
indisposition  to  antagonize  the  voter,  to  lead  to  imposition,  frauds  and  to 
encourage  malingering.  Once  the  disabled  workman  has  fastened  himself  upon 
the  benevolence  of  a  state  insurance  fund,  there  is  more  likelihood  of  his 
continuing  as  a  beneficiary  long  after  his  disability  has  in  reality  ceased,  than 
if  he  had  to  deal  with  a  private  individual. 

As  weighing  against  these  objections  it  is  claimed  that  the  state  insurance 
system  protects  the  individual  employer  against  the  shock  of  substantial  casualty, 
and  also  affords  security  to  the  injured  workman  against  the  insolvency  of  his 
employer.  This,  however,  rests  upon  the  assumption  that  the  private  employer 
will  not  insure  his  liability  in  casualty  companies — an  assumption  which  is 
at  variance  with  the  modern  business  tendency.  It  has  been  suggested,  as  a 
means  of  making  the  direct  liability  law  more  perfect  in  this  respect,  that  the 
law  compel  the  employer  to  transfer  his  liability  to  some  approved  casualty 
company,  but  as  this  would  place  the  employer  at  the  mercy  of  the  casualty 
company  in  the  matter  of  premiums,  it  is  suggested  that  the  state  also  conduct 
an  insurance  fund  to  which  the  employer  might  transfer  his  liability  upon 
payment  of  premiums  fixed  by  the  state  authorities.  But  this  means  that  the 
state  must  engage  in  the  casualty  business,  and  under  more  difficult  circumstances 
than  in  the  case  of  an  outright  insurance  act;  for  experience  in  Continental 
countries,  where  that  system  prevails,  shows  that  in  competition  with  private 
companies  these  companies  take  only  the  best  business,  while  the  state  gets  all 
the  bad  risks. 

Regarding  the  subject  broadly,  it  would  seem  that  the  form  of  legislation 
possessing  the  greatest  merit  is  the  exclusive  direct  compulsory  act  without  any 
incidental  insurance  feature.  As  compared  with  other  methods,  it  is  certainly 
tfie  most  logical  development  of  our  common  law.  It  possesses  what  the 
elective  system  lacks — the  attribute  of  uniformity — and,  unlike  state  insurance, 
it  preserves  the  principle  of  individualism  which  underlies  our  institutions. 
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Maryland  Legislation. 


Maryland  was  the  first  state  in  this  country  to  enact  legislation  partaking 
of  the  nature  of  workman’^  compensation.  The  Act  of  1 902,  Chapter  1  39, 
was  designed  to  modify  the  common  law  defenses  in  cases  both  of  injuries  and 
death  arising  out  of  the  prosecution  of  a  few  extra-hazardous  industries,  and 
to  provide  for  a  relief  payment  of  $1,000  in  cases  of  death,  to  the  exclusion 
of  the  remedy  under  Lord  Campbell’s  Act.  The  act  provided  that  unless  the 
employer  contributed  to  a  relief  fund,  to  be  administered  ljy  the  State  Insurance 
Commissioner,  he  should  be  penalized  in  all  cases  of  injury  and  death,  by  the 
removal  of  the  defense  of  fellow-servant  and  by  the  substitution  of  the  rule  of 
comparative  negligence  for  the  defense  of  contributory  negligence.  The  con¬ 
tribution  to  the  relief  fund  was  so  much  per  man  employed,  graded  in  accordance 
with  the  supposed  hazard  of  the  particular  industry;  and  the  employer  was 
authorized  to  deduct  one-half  the  contribution  from  the  wages  of  each  employe. 
In  the  case  of  non-fatal  injury  the  workman’s  remedy  was  by  suit  at  common 
law.  In  the  case  of  death  the  exclusive  remedy  was  a  claim  for  $1,000  against 
the  relief  fund.  With  respect  to  death  cases,  however,  the  Insurance  Com¬ 
missioner  had  plenary  power  to  determine  all  disputes;  his  decision  was  final,  and 
not  reviewable  by  the  courts.  In  thus  delegating  judicial  functions  to  a 
ministerial  officer  the  act  was  held  unconstitutional  by  Judge  Stockbridge 
(Franklin  vs.  United  Railway  and  Electric  Company,  Daily  Record  April  29, 

1  904) ,  because  it  violated  two  articles  of  the  Declaration  of  Rights — Article 
5,  which  preserves  the  right  of  trial  by  jury,  and  Article  19,  which  secures  to 
every  man  for  an  injury  done  him  in  his  person  or  property,  a  remedy  by  course 
of  the  Law  of  the  Land.  This  decision  would  not  be  determinative  of  the 
same  questions  under  a  direct  exclusive  compensation  act,  such  as  I  have  discussed, 
because  whilst  in  that  form  of  an  act  the  legislature  substitutes  the  remedy  of 
compensation  for  that  of  negligence,  it  preserves  to  the  individual  the  right  to 
prosecute  that  remedy  before  a  court  and  jury,  i.  e.,  according  to  the  course 
of  the  Law  of  the  Land,  and  does  not,  as  in  the  case  of  the  Act  of  1 902, 
leave  questions  as  to  fact  or  law  to  the  sole  and  final  determination  of  a 
ministerial  officer.  The  preservation  of  the  jury  trial  is  an  important  consideration 
in  the  drafting  of  a  compensation  act,  and  whilst,  as  in  the  draft  of  the  Federal 
Bill,  if  after  the  injury  the;  employer  or  employe  cannot  agree  as  to  the  amount 
of  compensation  due  under  the  act,  the  matter  goes,  in  the  first  instance,  before 
an  adjuster  to  determine  the  amount,  an  appeal  may  be  taken  from  his  decision 
to  a  court,  by  whom,  with  the  aid  of  a  jury,  as  the  parties  may  elect,  the  matter 
is  considered  de  novo — a  procedure  which  is  in  substance  identical  to  our 
magistrate  system. 
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At  the  session  of  1910  the  Legislature  passed  an  act  (Chapter  153) 
providing  for  flat  compensation  for  injuries,  both  fatal  and  non-fatal,  in  coal 
and  clay  mining  in  Allegany  and  Garrett  Counties.  Compensation  is  paid  out 
of  an  insurance  fund  sustained  by  enforced  assessment  of  employers  and 
employes  in  like  amounts,  and  is  administered  by  the  County  Commissioners. 
The  act  is  not  exclusive,  but  puts  the  injured  employe  to  the  choice  of  suing 
at  common  law  or  accepting  compensation. 

In  the  political  campaign  last  autumn  both  parties  were  pledged  to  the 
enactment  of  constructive  legislation  on  the  subject  of  workman’s  compensation. 
There  were  several  bills  introduced  in  the  last  Legislature  embodying  in  one 
form  or  another  practically  every  known  method  of  workman’s  compensation, 
and  one  employers’  liability  bill  abolishing  the  defense  of  fellow-servant.  Instead 
of  enacting  one  of  these,  the  Legislature  passed  an  act  (Chapter  837)  which 
in  substance  merely  authorizes  the  employer  and  employe  to  agree,  as  a  substi¬ 
tution  for  the  workman’s  legal  remedy,  to  take  out  an  insurance  policy  covering 
both  fatal  and  non-fatal  injuries  to  the  employe,  which  policy  must  provide 
for  payments  in  accordance  with  a  scale  of  compensation  designated  in  the  act. 
The  act  says  (Section  6)  that  the  contract  must  provide  that  the  employer 
contribute  not  less  than  50  per  cent,  of  the  premiums.  But  either  the  employer 
or  the  employe  may  decline  to  enter  into  the  contract,  and  there  is  no  penalty. 
Section  1 6  provides,  under  penalty,  that  the  employer  file  with  the  State 
Insurance  Commissioner  a  copy  of  each  contract.  None  has  thus  far  been  filed, 
and  it  would,  indeed,  be  surprising  if  anyone  were  to  take  advantage  of  the  act. 

Conclusion. 

I  have  undertaken  in  this  paper  to  outline  the  development  of  the  movement 
toward  workmen’s  compensation  acts,  and  the  reasons  for  such  legislation,  and 
to  discuss  the  more  important  legal  questions  involved  in  the  compulsory  law. 
That  form  of  enactment  is,  in  my  opinion,  the  only  one  that  will  be  effective, 
the  only  one  that  will  prove  satisfactory,  and  the  one  which  we  must  eventually 
adopt  if  we  are  to  have  any  permanent  legislation  of  this  character.  In  the 
adoption  of  such  a  law  there  is  a  consideration  of  prime  importance  to  which  I 
have  not  alluded,  and  it  is  this:  To  what  extent  can  the  industrial  concerns 
of  a  particular  state  stand  the  added  burden  of  the  cost  of  compensation, 
whether  that  burden  take  the  form  of  insurance  premiums  or  otherwise.  At 
this  point  we  find  the  advocates  of  state  insurance  claiming  that  because  of  the 
economic  waste  in  private  insurance  incident  to  commissions,  administration  and 
adjustment  expenses  and  overhead  charges,  the  state  insurance  plan  is  the  cheaper. 
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But  I  think  that  if  it  were  to  prove  cheaper,  it  would  only  do  so  in  the  derogatory 
sense  of  being  cheap  and  nasty.  Apart  from  the  laxity  which  might  attend  the 
administration  of  a  state-wide  insurance  fund  (in  which  the  workmen  themselves 
have  no  interest  other  than  the  obtention  of  relief),  not  to  mention  the  lack  of 
inducement  to  the  employer  under  such  a  system  to  keep  his  operations  up  to  a 
high  standard  of  efficiency  (for  iri  private  insurance  the  premium  would  be 
adjusted  to  the  risk  of  the  particular  establishment) ,  it  is  not  a  sound  principle 
for  a  state  to  embark  in  private  business;  and  particularly  is  this  true  of  a 
business  like  insurance,  which  not' only  involves  hazard  and  risk,  but  is  essentially 
conducted  on  these  principles,  and  depends  for  its  success  upon  a  much  wider 
field  of  “averages”  than  is  embraced  within  state  lines.  As  to  whether  the 
elective  system,  with  its  freedom  of  choice,  is  less  burdensome  in  the  matter  of 
the  cost  of  compensation,  it  may  be  observed  that  in  many  jurisdictions  juries 
have  become  imbued  with  the  spirit  of  the  times,  and  are  giving  much  higher 
verdicts  than  formerly;  and  so  under  some  elective  laws  it  is  found  that  the  cost 
of  employers’  liability  is  almost  as  great  as  the  cost  of  compensation. 

The  practice  of  other  states  in  the  formulation  of  compensation  laws  has 
been  to  appoint  a  commission,  with  an  adequate  appropriation,  to  conduct  an 
exhaustive  examination  of  the  subject.  Much  general  information,  both  of  a 
practical  and  theoretical  nature,  is  now  available  in  a  convenient  form,  as  a 
result  of  investigations  already  conducted.  The  question,  however,  in  its  particular 
application  to  local  conditions,  is  by  no  means  clear;  and  if  Maryland  is  to 
adopt  a  workmen’s  compensation  act,  one  of  the  most  important  considerations 
should  be  the  probable  effect  that  any  act,  either  as  to  the  scope  of  the  obligation 
or  scale  of  compensation,  would  have  as  an  additional  tax  on  our  local  industries. 
Pending  the  adoption  of  a  real  compensation  act,  however,  we  may  feel 
reasonably  assured  that  Chapter  837,  of  the  Acts  of  1912,  will  prove  neither 
mischievous  nor  beneficial. 
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